IN THE MATTER OF: 

THE PRINCIPALITY OF NEW UTOPIA

___________________

OPINION

___________________

General 

1. I am asked to advise the Attorney General of the Principality of New Utopia (‘the Principality’) in connection with the status of the Principality as an independent and sovereign state, in connection with the status of the Prince Lazarus and The Princess Maureen (‘the Prince’ and ‘the Princess’) as its Monarchs, and to consider the effect upon the Principality of the provision of the UN  Convention on the Law of the Sea of 1973 (‘the Law of the Sea Convention’), in connection with Honduras’ possible claim for a 200-miles Exclusive Economic Zone (‘EEZ’), which may fall within the Principality’s territory area and the effect of the Article 75 breach of the Law of the Sea Convention by Honduras upon the Principality.  

2. I have before me various documentation, including the Principality’s Constitution, copies of various Acts and Ordinances, enacted by the Prince and the Board of Governors, details of the Principality’s Government and Judiciary and details of plans to erect an artificial Island, based upon the Principality’s sunken surface. 

I further have before me various documentation concerning the Principality’s already established Diplomatic relations and evidence of acceptance of its Passports by various countries in the world.  I also have before me documents related to the status of the planned construction of an artificial island upon the territory claimed by the Principality and further extensive information, which is contained in various web pages, linked directly to the Principality and its various Consulates around the world.

Background 

3. The Principality is a proposed City/State, planned to be constructed as an artificial island located on the Misteriosa Bank, some 160 miles west of Grand Cayman Island in the Caribbean Sea. The Principality lies in international waters and is not located on any Continental Shelf. 

4. The Principality is envisioned as becoming one of the world's pre-eminent offshore centres, using what I am instructed will be “the most modern and easy-to-understand” legislation and a computerised Companies Registry and Database with encrypted internet links to the outside world. This is based upon the Principality’s founders’ appreciation of what they perceive as a vast and growing international market for offshore services, ranging from the incorporation of companies, through trusts, to the establishment of banks. 

5. I am instructed that the Principality aims to capture a significant proportion of this business and to become a recognised centre for the establishment of the ‘next generation’ offshore Internet (cyberbanks) banks. Notably, the Principality is to enforce a zero rate tax on all businesses and persons residing at its territory. 

6. The Prince Lazarus and The Princess Maureen, the Monarchs, have granted New Utopia with a Constitution, which is founded upon principles of Respect, Liberty, Equality, Justice, the Defence of Human Rights, the promotion and maintenance of Individual Dignity, individual Responsibility, the Rule of Law, and in particular, that no individual has the right to initiate the use of physical force against another (see Paragraph 2 of the Constitution). It further provides for a separation of Church, Economics & Education and State and for a free Economy.  

7. Although the Principality is located in international waters, outside the jurisdiction of any state, it may be, in whole or in part, within a 200 miles range from Honduras and in consequence, within its theoretical EEZ, within the meaning of the UN Convention on the Law of the Sea of 1973.

Creation of a State

8. For the reasons set out below, I take the view that the Principality does exist as an independent state and a person of international law. I further take the view that it satisfies the requirements, which should lead to its recognition by the international community.

9. Article 1 of the Montevideo Convention on the Rights and Duties of States of December 1933 (‘the Montevideo Convention’) provides: 

“the State, as a person of International Law should possess the following qualifications: 

(a) a permanent population; 

(b) a defined territory; 

(c) government; and

(d) capacity to enter into relations with the other states. 

10. This criteria is adopted in substance (see e.g. Fitzmaurice, Higgins and Fawcett) but is also regarded as mere basis for further investigations (see e.g. Brownlie QC). In consequence, not all terms in the list are dictatorial and equally, the list is not exhaustive. The test of whether a State has been created will, in my view, be depended upon facts, as much as law and will depend on satisfaction of various principles, rather than the mere list, which appears above. Such principles however, are not established by any mechanism of international law and are still the subject of significant debate.  

11. I now turn to consider the criteria as set out by the Montevideo Convention.

  Population 

12. The Montevideo Convention refers to a ‘permanent population’. In general terms, this principle is intended to be interpreted in association with that of territory in order to signify a stable community. The Principality has invited persons from all around the globe to join as citizens and some 3037 citizens have joined thus far. I am instructed that more join each day. 

13. Citizenship is regulated by the Constitution, which provides that any natural person born to at least one New Utopian parent becomes, upon proper registration a Citizen of New Utopia unless and until such citizenship is lost in accordance with another provision of the Constitution. Any person, upon proper request or application, so decreed by the Monarchs, may also become a Citizen of New Utopia unless and until such citizenship is lost in accordance with another provision of the Constitution. Citizens receive Certificate of Citizenship as well as New Utopian Passports. 

14. The Prince and the Board of Governors (‘the Board’) resolved that the Principality enforces a migration policy, which provides that applications under the Constitution for citizenship will be considered and may be allowed until there are no more than 4,000 citizens registered and at such stage, it was resolved that no further applications may be accepted. The policy does not provide for the position thereafter and I am instructed that at that stage, there is intention to enact an Immigration and Nationality Act, to regulate this issue further.  

15. I am instructed that prior to inviting individuals to join as citizens, applicants must provide certain information to the Principality and that it is a condition of citizenship, that citizens are of good character. For present purposes, applicants must only certify that they are of good character, but this provision, will enable the Principality to revoke unsuitable persons’ citizenship, in case, they are showed to be of less than good character. Once information is reviewed, successful applicants are invited to contribute a nominal sum towards the expense, which the establishment of the state attract, and are welcomed as citizens. The first 4,000 citizens are defined by the Constitution as ‘Charter Citizens’, and will be commemorated as the founders of the Principality. 

16. The Prince, through his staff, remains in contact with the Principality’s citizens around the globe and I am instructed and have been provided with documents to the effect that most, if not all, have expressed the will and intention to migrate to the Principality when housing is available and that many have committed to leasing living and business accommodation at the Principality. Citizens may contact the Principality for assistance if they require such and are updated as to latest developments at the Principality. Although the Principality operates a zero tax policy, citizens have undertaken to be subject to the Principality’s laws regardless to their state of residence.   

17. I note the Montevideo Convention uses the word ‘Population’ as its first criteria. Population, by reference to its’ dictionary sense, means ‘inhabitants’ or ‘residents’. By virtue of its land being submerged, the Principality does not have any residents or inhabitants as such. However, considering the requirement for a population connected with the territory, one must look behind the actual word used and consider what is the spirit and intention of that requirement. Westel W. Willoughby, in his book ‘The Fundamental Concepts of Public Law’ (Macmillan Company, New York, 1924) states: “In the same sense in which its territory is to be deemed an integral and constitutive element of a State, its citizens, subjects, or nationals are to be so regarded” (see at page 68).

18. Willoughby further explains that “(I)n a legal, constitutional sense, therefore, the citizens or subjects (the terms are juristically interchangeable) of a State are those persons wherever they may be, and whatever their nationality, over whom authority has been asserted by those departments of its Government which are authorized to express its will”. In consequence, it would seem that the right analysis of this concept should refer to those persons, over whom authority is asserted by the state, be they nationals of the state, visitors, residents, companies or any other such person, as long as such assertion does not compromise the rights of those persons under accepted legal principles. 

19. It follows, in my view, that the requirement that a state has ‘population’, in effect means that it has a body of people, upon whom it exercises its power and authority. Consequently, I consider that there does not have to be a body of residents at the territory and that the existence of over 3,000 citizens, upon which the Principality exercises its authority, is sufficient to satisfy that requirement.

20. I do note however, that jurists and indeed case-law, do refer to the requirement of population as intending upon being interpreted in association with that of territory in order to signify a stable community and have considered whether this serves to undermine my conclusion above. 

21. I note in this regard that most, if not all of the persons who were granted New Utopian citizenship, expressed a will and indeed have undertaken to migrate to the Principality when accommodation is available. I further note that in very many cases, states claim and enforce their authority over individuals who owe allegiance to other sovereignties and over their own citizens, residing outside their jurisdiction. For instance, such control is exercised by a state over aliens temporarily residing, travelling or permanently domiciled within its’ territory and indeed, states exercises their control over their own citizens who are required to pay taxes to the that state, for earnings created outside its’ jurisdiction and where individuals reside outside its’ jurisdiction. The position is similar where States allow their citizens to participate in general elections even though they reside outside their jurisdiction. 

22. Accordingly, I take the view that control over persons resident within a states’ territory and jurisdiction, is only one of the existing categories of control a state has over a body of persons and that other categories, such as control over a states’ citizens, is another quite legitimate category.  

23. Consequently, I take the view that the conclusion I have reached above stands and that any interpretation, which conditions statehood by a link between only one category of control (over residing population) the concept of a stable community is wrong and could not have been the intention and spirit behind the Montevideo Convention.

Defined Territory

24. The Principality is situated at the middle of the Caribbean Sea, along the Cayman Deep, 114nm WSW of Grand Cayman. I am instructed that the island is planned to be constructed upon a seamount 40-60 feet below the surface of the ocean. The seamount is 800 square miles in area, and is now called Misteriosa Banks. 

25. From the information before me, I take the view that the territory claimed by the Principality is a case of original occupation. A Land without a Master, which in consequence, liable to be claimed by any state or person. Since 1996 it has been claimed by the Prince Lazarus and a group of people under his leadership and a Declaration of Independence has been made, which formed the Principality on the territory and such claims, although were the subject of numerous news items and have been publicised significantly in various local and international press, went unchallenged. 

26. The Principality’s borders are definite and defined as bound on the North by 19.25 Degrees Latitude, with the South boundary located at 18.25 Degrees Latitude, the East boundary being 83.5 Degrees Longitude with a West boundary being located at 84.5 Degrees Longitude and is not within any other states’ jurisdiction. 

27. The Prince Lazarus and The Princess Maureen visited the territory, not for the first time, in May 2000. Commonly, a News Crew covered the visit and the programme was aired in July 2000. The Principality’s flag was planted on a buoy, which was anchored to the seabed in 2001. Consequently, and subject to any future claims over the territory brought by other state or individuals, I take the view that the Principality is a terra nullius and that the group, lead by the Prince Lazarus has occupied it legally to the extent and effect that it satisfies the requirement for land. 

28. I now turn to consider whether the fact that the territory is submerged, undermines the conclusion I have reached above. 

29. Various jurists, Judges and Arbitrators, refer to a territory as part of the surface of the Earth. However, “In particular, international law could preclude an entity from being regarded as a state, or could uphold the statehood of an entity physically submerged, and could do these things for considerable periods of time if there were good reasons for it” (‘The Reality of International Law: Essays in Honour of Ian Brownlie’, Ian Brownlie QC and Stefan Talmon - Authors, Guy S. Goodwin-Gill – Editor, Oxford University, 1999). 

30. Accordingly, I take the view that the principles of international law do not prohibit formation of a state on submerged land and that the question, which should be considered at this stage, is whether the submerged land is so beneath sea-waves, so as to render it impossible to develop, to the extent of healthy and secured human inhabitation. 

31. In this regard, I take the view that in the 21st Century and its’ readily available technology, whether a state has been formed on a territory, which is submerged, is incidental. Technology today, makes it relatively straightforward to develop a territory such as the Principality’s in the manner and to the extent, to which it is intended to be developed. Various parts of the globe have already been developed using similar technologies and indeed, several states’ territories already consist of land reclaimed from the sea (see e.g. the Netherlands, Hong Kong and the Principality of Monaco). It would be utterly inconceivable in my view, that those extended territories would not be recognised as part of those states by any organisation or state in the world.  

32. Furthermore, recent works of fiction, which feature situations in which large parts of the earth become submerged, raise a further point; renowned and appreciated scientists agree that what is featured in current works of fiction is likely to be reality at some not too distant point in the future, albeit to a lesser extent. Some areas of the globe have already been covered by rising seawater to a lesser or greater extent and some covered land, seems to rise above waves to some extent. 

33. The point, in this regard, is that if an existing recognised state becomes covered in seawater in the future, it would be inconceivable in my view, that the UN, other states, or even the Court, would be competent to resolve that the territory no longer exists as a state as a result of the disaster, which occurred there. I take the clear view that in such eventuality the international community would do its utmost to assist in the reconstruction of such state and that if at all possible, technology would be employed to restore life to the area. 

34. The Prince and the Board approved the creation of a 20-year Master Plan for the development of the island by Dallas Global Development Corporation of Dallas, Texas, the USA. A slide presentation of a preliminary Master Plan is available on the internet and contains a schedule for the first stages of development, by December 2004, of a sovereign presence with a utilities platform, docks for charter fishing, scuba diving, marina and yacht club and by December 2005, the completion of an airport for light aircraft operations, by December 2006, completion is anticipated of the building of a commercial & residential complex and a final, 5th stage of a resort hotel, casino, theme park, golf course, and country club. 

35. Further, I have before me documents, which include protocols of Board and Dallas Globals’ joint and separate meetings, relating to the construction project and the anticipation is that construction would commence towards the latter part of 2004. The plan seems most serious and from the material before me, I have not identified any difficulties, which may pose a threat to development. I further have before me numerous papers and documents, which involve agreements between the Principality and various persons of international and local capacity, to lease vast amounts of land for housing and business purposes and which further involve undertaking by many citizens to establish various businesses at the Principality. 

36. Accordingly, I remain of the view that not only international law does not prohibit the formation of an independent state on a territory, which is submerged, for the reasons set out above, I take the view that the fact that the territory claimed by the Principality is for the time being submerged does not compromise its claim for statehood and that it does satisfy the territorial requirement as laid down by the Montevideo Convention as long as it carries on and executes its’ plans to develop the Principality to an extent, which will allow secure human inhabitation thereon.  

37. To remove all doubt, I clarify that I take the view that it may be possible, with reference to international law, to form a state on a territory, which is and remains submerged, certainly, I take the view, as indicated above, that international law does not prohibit such a situation. It may well be that in the not too far future cyber-based putative states would be seeking recognition, based upon a cyber-community and government. Whilst I consider that such eventuality will be most intriguing, and that consideration would have to be given to the principles of such a proposal, the Principality has never claimed to be a cyber-state or an imaginary state, exercising its authority under water. It does appear from the information before me, that it does have realistic plans to develop a genuine and vibrant country, which will be no different than any other existing one and I take the view that it should be treated as one. 
Government 

38. The Principalitys’ Constitution provides for the establishment and regulation of the Board of Governors and a High Court of Justice (‘the High Court’).

39. The Board is responsible for carrying out the functions of Government and individual members are responsible for their respective departments, reporting directly to the Prince or to the Princess, in his absence or illness. The Board consists of Ministers of Foreign Affairs, Finance, Corporations, Transportation, an Attorney General, a Minister for the Interior, a Minister of Public Safety, a Minister of Tourism and a Minister of Information.  Section 4.2 of the Constitution governs the appointment of Governors and provides for full authority of the Monarch, at their discretion, to elevate officers to the Board, or remove them.  

40. Even tough the Principality is not currently inhabited, the Board meets in person from time to time but mainly conducts its business in cyberspace and over the phone. The Principalitys’ affairs are conducted on a daily basis by its’ Ministers and this takes the form of planning, organising and drafting legislation, which would allow the smooth transfer from a state of a people, un-inhabiting their land to a fully inhabited and vibrant country.  Ministers further keep in touch with the Principality’s’ citizens and other organisations involved in business at the territory, and exercise its’ authority upon them in this manner.

41. The Board is independent and practices centralised control over the territory and is effective to the extent that it monitors, inasmuch as possible news channels and newspapers around the world, to early-identify any mentioning of a challenge to its’ authority and existence and keeps informed as to the position ‘on the ground’ to the extent that fundamental changes to the current position at the territory would become known to the Government to allow political and Diplomatic action in response. I am instructed that measures have been taken to allow a short notice travel to the territory in case circumstances so require and that Crown Prince John, who in his private life, is a security consultant and specialist, has concrete plans in place for the defence of the Principality before and after construction commences.  

42. For the reasons set out above, I take the view that the Government in place is effective to an extent, which makes it compliant with the requirement of the Montevideo Convention.  

The Judiciary 

43. Paragraph 5 of the Constitution provides that adjudicative power shall be vested in an independent Judiciary. Section 5.2 of the Constitution provides that the Judiciary be vested with both Law and Equity powers, and shall decide all cases in controversy and criminal prosecutions. The Courts Act 2004 regulates the activities of the High Court, which has original jurisdiction over all cases involving disputes with Governors, Ministers, the Monarchs, or the various Departments of Government in a similar way of that of the English Judicial Review process, as well as powers under the Constitution 

44. The Board has power to establish inferior courts and all judges, regardless of rank, are appointed by the Monarch with the approval of a majority of the Board and serve for six-year renewable terms. Appeals are heard by the Lord Chief Justice, sitting as an Appellate Court together with two High Court Judges and I am instructed that those arrangements have been made to secure legal order through an independent Judiciary and a civil & criminal Justice systems. Notably, the High Court has discretion to hear any case filed in any Court where there has been an alleged infringement or imminent infringement of any right guaranteed under Article 2 of the Constitution.

Capacity to enter International Relations 

45. The Board has taken a series of Diplomatic steps and has been actively recognised by the Republic of Thaumaturgy, which has signed an agreement for the Diplomatic relations with the Principality, which is based upon the Geneva Convention on Diplomatic Relations. This has been signed on 18th November 2002 and I am instructed that a similar agreement with the Pacific Nation of Vanuatu is imminent.   
46. Further, I have before me copies of New Utopian Passports, which were used by various citizens, on entries to various countries, and have been accepted by the hosting country by way of allowing access and stamping the Principality’s Passports. These countries include, but are not limited to Canada, the United States of America, The Cayman Islands and Cambodia. I take the view that these instances should be regarded as instances of implied recognition and demonstrate those states’ recognition of the Principality. 

47. Further, the Principality, as a state, has also been in contact with the Government of Singapore, purchasing Passports prepared at its’ mint and purchasing other items, such as New Utopian flags etc.  

48. I am instructed that the Principality has prepared for the time, when it is accepted by the international community and has approached other Governments, seeking appropriate training for its’ Diplomatic and legal staff. I am further instructed that whilst it would not have Ambassadors in all countries, it has prepared financially for the development of its’ Diplomatic Corp. I am instructed that the Principality is aware that upon joining the international community, it will have obligations as well as rights and that the Board has resolved to take such steps as required, so that the Principality is prepared to assist the international community if it is called upon. 

49. For the reasons set out above, I take the view that the Principality satisfies the requirement laid down by the Montevideo Convention and is capable of entering into Diplomatic relations with its fellow states.

The Monarch 

50. The Constitution provides that New Utopia is a Monarchy and the Monarchs are the Symbol and Guarantor of the Security, Continuity, and Independence. It provides that the reasons for electing a Monarchy as a form of Governance, is based on the systems’ historical stability, as well as its ability to provide continuity, create an atmosphere of security and safeguard the wealth of its citizens, residents and visitors from taxation except as provided in the Constitution. 

51. The Constitution provides for the duties rights and prerogatives of the Monarch, who is Head of State and an important limb of the Principality’s Legislator. The Constitution grants much power to the Board, whilst retaining the Monarchs’ power to greatly influence the Boards’ decisions. Notably, it provides for a system, similar to an extent to that of the UK, which allows the Board, to carry resolution, which might be objected to by the Monarch, despite their objection, if the procedure is followed. 

52. The Constitution declares the Princes’ Co-Sovereign, the Princess, to become the Monarch, in case of the Princes’ demise and is dissimilar to other European traditional Monarchies, where the heir to the throne, rather than the Monarchs’ Co-Sovereign, would be crowned. In this regard, the Principality’s Constitution is different than other traditional Monarchies, in that the Princess Maureen is co-ruling together with, rather than, observing the Prince. Although the Prince has overall responsibility on day-to-day matters, the Princess Maureen is consulted in all matters of substance and has a clear voice in these regards. Although, as indicated, this arrangement is dissimilar to other Monarchies, there is a precedent to a similar arrangement in the times of King William and Queen Mary and in any event, there is no constitutional or legal bar to such an arrangement existing as long as duties and responsibilities are well fulfilled in a manner, which is clear to the Principality’s citizens and Government.   

53. Notably, the Constitution provides for the appointment of a Protector, in case a Monarch fundamentally acts in a manner, which is incompatible with the rights, afforded to the people of New Utopia by the Constitution. Such appointment is determined and enforced by the Board, with the approval of the need to appoint a Protector by a panel of the High Court, consisting of the Lord Chief Justice. 

54. Along history, there were many instances where a state has elected Monarchy as its’ form of governance, and indeed, where Republics became Monarchies (see e.g. Afghanistan). The Treaty of Alliance between the United Kingdom and Transjordan, with Annex and Exchange of Notes, London, 22 Mar. 1946, 146 BFSP461; UKTS No. 32 (1946), Cmd. 6916 gave independence to Jordan and it has elected to be formed as a Monarchy, which still exists today. 

55. For those reasons, I take the view that as long as other international law principles are satisfied, there is no bar upon New Utopia to adopt the Monarchic form of governance and its’ Prince Lazarus as Head of State and Princess Maureen as Co-Sovereign  respectively.  

Legal Analysis

56. For the reasons set out above, I take the view that the Principality has satisfied all the requirements laid down by the Montevideo Convention and has, in consequence, formed as an independent state. 

57. “It is not however entirely clear that the Montevideo criteria provide a satisfactory definition of statehood. The criteria have held a prominent place in efforts to define statehood, but this may reflect the lack of a better model more than the sufficiency of Montevideo itself” (‘The Recognition of States: Law and Practice in Debate and Evolution’, Thomas D. Grant, Praeger Publishers, 1999).

58. Indeed, despite its prevalence, the enumeration of statehood criteria found in the Montevideo Convention has come under scrutiny. Opinions are voiced in particular (see e.g. ‘The Creation of states, Crawford, 1982), that effectiveness, the key player of the Montevideo Convention is not the sole or even the critical criterion for statehood. 

59. I note in this regard that for instance, states annexed from 1936 to 1940 continued to enjoy legal personality though their governments lost all territorial power; the Polish, Yugoslav, Czechoslovak, and Baltic states retained recognition, at least by the Allied Powers and in the context of the civil strife in Somalia, statehood survived illegal occupation and disintegration of municipal legal order. 

60. I further note that entities, which never before enjoyed territorial control, have been attributed Nationhood, when for instance, France recognized Poland and Czechoslovakia as Nations during World War I. Though Poland had once been a state, the Polish National Committee, which benefited from French recognition was headquartered at Paris, never had a seat in Poland and could make no realistic claim of continuity to a state which had disappeared from the map of Europe in 1815. Poland and Czechoslovakia had no territory, yet, were recognised their right to raise an army, to have a national flag and to have military tribunals authorized to judge their nationals, clearly, an extensive set of state-like competences was thus recognised in entities completely lacking territorial foothold. 

61. Many jurists (e.g. Crawford, Rousseau and Marek) propose that in fact the decisive criterion for statehood is independence. In the context of the Montevideo Convention, independence is represented by the requirement of capacity to enter into relations with other states, which was discuss earlier and Guggenheim distinguishes the State from other legal orders by means of two tests; firstly, that the State must have a degree of centralisation of its organs, not found in the world community; and that in a particular area, the state is the sole Executive and Legislative Authority.  In other words, the state must be independent of other states’ legal order and any interference by an international agency, or another state therein, must be based on a title of international law. 

62. Notably, Brownlie QC considers that certainly, if an entity has its own Executive and other organs, conducts its’ foreign relations through its’ own organs, has its’ own system of Courts and legal system and, particularly important, a Nationality law of its’ own, then there is prima facie evidence of statehood. Brownlie QC gives a short definition of a State as “a stable political community, supporting a legal order, in a certain area”.  

63. It follows that compliance with the Montevideo Convention criteria is not, by any means, the only and decisive factor in the question of statehood. Accordingly, for the reasons set out above, and which led to my conclusion that the Principality had formed as an independent state, and with reference to the alternative criteria, set out above, I have again reached the clear view that the Principality satisfies all the requirements and has formed as an independent person of international law and should be recognised.  

64. Regardless, “In the world as we now know it, all, or substantially all, of the land surface is claimed by one State or another as its own territory over which it asserts exclusive political jurisdiction. This being so, no opportunity is presented for the existence of an independent politically organised people, which has no land area within which to exercise its’ sovereignty. Wherever such a hypothetical landless body politic might be--unless it remained aboard ship upon the high seas--its members would be subject to the legal jurisdiction of the State within whose borders it was, and, therefore, it would not be, a sovereign body” (‘The Fundamental Concepts of Public Law’, Westel W. Willoughby, Macmillan Company, New York, 1924). 

65. Thus, in as early as 1924, jurists were confident that the possibility of a group of people, identifying Land without a Master and forming a state thereon, was virtually non-existent. International law has developed much under that premise and had not dealt in detail or at all, with such an eventuality. Many changes to international law in general and to the issue of new states in particular, were developed in response to world changes and new states were mainly formed out of conflict and revolution.  

66. Consequently, I take the view that the criteria currently applied to examine statehood, is, in part, less relevant to the circumstances of the Principality and that in order to do justice to it, when considering whether it has formed as a state, earlier criteria should be applied, or at least acknowledged, which would more suitably suit these unique circumstances. 

67. “A perfect State or community…is one, which is complete in itself, that is, which is not a part of another community, but has its own laws and its own council and its own magistrates…” (Victoria, quoted in ‘The Creation of States’, Crawford, 1982). Cicero had defined states as ‘a body political, or society of men, united together for the purpose of promoting their mutual safety and advantage by their combined strength’ (quoted in ‘The Recognition of States: Law and Practice in Debate and Evolution’ – see above). Vattel defined states as “political bodies, societies of men who have united together and combined their forces in order to procure their mutual welfare and security” (quoted in ‘The Creation of States’, Crawford, 1982). 

68. The critical and basic criteria, which characterise earlier thought, is that of freedom and independence, whilst other criteria, more acceptable today, seems to have been developed, as indicated above, from realities and necessities brought up by global events and for the purposes of allowing the international community to better respond to various unilateral actions taken by dangerous putative states. 

69. The Principality’s Constitution reveals what principles are at the heart of its’ formation and these are not dissimilar from those, quoted above. In this regard, I take the view that where the unique position of Land without a Master, upon which a state has been declared pursuant to principles, which are in practice accepted and promoted by the international community in other places in the world, one must, when considering recognition (where the Principality is concerned, declaratorily, a state has been formed), take greater heed of the principles behind the new state and of the contribution, which such a state may make to the international community, and to a lesser extent, rely upon rigid criteria, which application might frustrate the application of principles upon which the new state has been formed in its’ area of the world.

70. Accordingly, and quite apart from the conclusions I have reached above, I take the view that even if I am wrong in the manner in which I have interpreted the Montevideo Convention and its’ criteria and applied it to the circumstances of the Principality, the earlier principles set out above, should, in my view, support recognition of the formed Principality.

71. Finally in this regard, I advise that although I take the view that the Principality has formed and has gained independent status, there is, in law, legitimate reason for objectors to say that the analysis suggested above is wrong and that without a defined ‘above-water’ land and population, the Principality has yet to be formed as a state. I strongly disagree, but for purposes of completion, advise that even if I am wrong, once construction commences, and there is population upon the artificial island, or indeed upon a floating device at the territory, all such doubts collapse and the Principality will have satisfied all conditions there and then.    

Recognition 

72. I have not been instructed to, and have not dealt directly, with issues related to Recognition in this Opinion, apart from stating that in my view the Principality should be recognised as a person of international law. At the end of a day, under the declaratory doctrine, statehood is independent of recognition and a state can be formed without being recognised by the international community. I take that that is the position with regards to the Principality. 

73. However, it is clear that the UN and the international community have wide powers to ensure, by active non-recognition that any such putative state remains isolated and declared illegal. Thus far, the UN has taken this view and indeed taken action in limited occasions and only where there was a good clear reason to do so, such as with illegitimate putative states, which objected to, and frustrated principles of human rights and/or self determination.  

74. I note in this regard that the Principality should not offend any international law principle and any state whatever. Its’ existence should not threaten world order, nor should it threaten any individual state’s interests. On the contrary. I am instructed that the Principality regards its’ obligations to the international community, should it be accepted thereto, as imperative to its’ success as a state and has taken practical measures, to ensure that it is in a position to assist, should it be called to. 

75.  In consequence, there should not be a real objection to the Principality’s declaration of independence and I take the view that where there are no such dangers to consider, the international community headed by the UN, should seriously consider the Principality’s application to be accepted as a state. 

Exclusive Economic Zone

76. As indicated above, the Principality is situated within a 200-miles range of Honduras and I am instructed to consider whether this would have any effect upon the Principality in light of the provisions of the UN Convention on the Law of the Sea, which regulates the rights to exploit under-sea resources. I note in this regard that the Convention does not deal with issues of jurisdiction and sovereignty and take the view that any dispute, which may arise over the exploitation of resources around the Principality’s territory, would not affect whatsoever, the independence and sovereignty of the Principality.
77. However, I further take the view that the Article 75 breach by Honduras would not legally bar it from achieving compliance with the requirements therein in the future and from basing a claim for a breach of its EEZ at that time. However, the worse case scenario in such eventuality would be that at some point in the future, Honduras may claim entitlement over the exploitation of ocean resources near the Principality and it would be then open to the Principality to either reach an agreement with Honduras, or alternatively, litigate the claims before the appropriate Tribunal. 
78. I have nothing useful to add at this point. Of course, should those instructing me wish to discuss matters arising out of this Opinion further, they should not hesitate to contact me in Chambers at any time.  

22nd June 2004 






        SHAY I LOTAN 

Templis Chambers 

Temple, London

EC4Y 9AA
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